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CHAPTER TEN

UTILITY AND FRANCHISE REGULATION

1001.000. AN ORDINANCE RELATING TO UNDERGROUND UTILITIES.

(Prior Ordinance 8.3.)

The City Council of the City of Eden Valley do ordain:

1001.010. PUBLIC UTILITY DUTY.

It shall be the duty of any public utility to keep on file with the City Clerk, a map indicating the locations of all underground utilities.  The map shall be updated at least yearly by all public utilities unless there are no changes to note on the map previously furnished and in that case a letter to that effect by the utility will be sufficient. (Prior Ordinance 8.301.)

1001.020. NOTICE TO CITY CLERK AND PUBLIC UTILITY.

Any person, company or corporation doing any excavation within the City of Eden Valley shall notify the City Clerk and it shall be unlawful for any person, company or corporation to excavate any ground within the City without first determining whether there are underground utility lines in the excavation area. All public utilities operating within the City shall provide the Clerk with the current address and telephone number.  All inquiries relating to underground facilities shall be directed to this designated address and telephone number. No person shall excavate any ground within the City without first making inquiries to said public utility as to the location, if any, of any of its underground facilities in the area to be excavated.  If a public utility has underground lines within the area to be excavated, it shall, with promptness, locate the same for the party planning the excavation. (Prior Ordinance 8.302.)

1001.030. PENALTY.

Any person violating any provisions of this ordinance shall be guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than three hundred (300) dollars or by imprisonment for not more than ninety (90) days, or both. (Prior Ordinance 8.303.)

1002.000. AN ORDINANCE GRANTING UNTO MIDWEST GAS, A DIVISION OF MIDWEST POWER SYSTEMS, INC., ITS SUCCESSORS AND ASSIGNS, THE RIGHT, FRANCHISE, AND AUTHORITY TO ERECT, MAINTAIN AND OPERATE GAS PLANTS, TRANSMISSION AND DISTRIBUTION SYSTEMS AND TO FURNISH GAS SERVICE FOR PUBLIC AND PRIVATE USE WITHIN THE CITY OF EDEN VALLEY, MINNESOTA, (HEREIN "THE CITY") FOR A TERM OF TWENTY-FIVE (25) YEARS, AND TO ESTABLISH THE CONDITIONS REQUIRED AND MANNER OF USE OF STREETS AND PUBLIC GROUNDS OF THE CITY IN WHICH SAID GAS WORKS MAY BE LOCATED, AND TO PROVIDE FOR NOTICE OF DAMAGED PIPELINES, AND TO CONFER THE POWER OF CONDEMNATION OF PRIVATE PROPERTY, AND PROVIDING FOR THE REPEAL OF THE PREVIOUS ORDINANCE. BE IT ORDAINED by the Council of the City of Eden Valley, Minnesota. 

1002.010. A non-exclusive franchise is hereby granted unto Midwest Gas, A Division of Midwest Power Systems, Inc., a corporation, its successors and assigns, (herein "Grantee"), for a term of twenty-five (25) years commencing with the date this Ordinance becomes effective, to acquire, erect, maintain and operate a gas plant or plants, gas transmission, storage, and distribution systems and related equipment and appurtenances, used or to be used in the production, storage, transmission or distribution of natural gas, manufactured gas, liquefied petroleum gas, or other hydrocarbon gases, or any mixture of gases, (herein "Gas Utilities") within the present and subsequent corporate limits of The City, and Grantee is hereby granted the right, franchise and authority to construct, install and maintain such Gas Utilities over, across and under the streets, alleys, and public grounds of The City, and any private lands therein, and to furnish, supply, and distribute gas to The City and its inhabitants and others within and without the corporate limits for any and all lawful purposes, including public and private use, and upon such terms, conditions, restrictions and regulations as are adopted in the Ordinance.

1002.020. If Grantee, in the installation, erection, maintenance or operation of its Gas Utilities, shall cut into or take up any pavement or sidewalk or make any excavation in any street, alley, or public grounds within the corporate limits of The City, the same shall be done as near as may be in a manner resulting in minimum interference with the public use of such street, alley, or public grounds.  Upon completion of such work, Grantee shall replace any pavement or sidewalk removed and shall restore the premises to as good condition as at commencement of the work.

1002.030. Grantee shall have the power to appropriate and condemn private property for the purpose of providing gas service to the extent necessary to serve a public use and in a reasonable relationship to an overall plan of transmitting or distributing gas service.  The question of necessity for the taking of any private property by the Grantee by use of the right of eminent domain and condemnation shall be determined by the City Council by Resolution. 

1002.040. Whenever The City shall grade, regrade, or change the line of any public way, or construct or reconstruct any City utility system therein and shall, in the proper exercise of its police power, and with due regard to seasonable working conditions, when necessary order Grantee to relocate permanently its mains, services, and other property located in said public way, Grantee shall relocate its facilities at its own expense.  City shall give Grantee reasonable notice of plans to grade, regrade or change the line of any public way or to construct or reconstruct any City utility system therein. However, after Grantee has so relocated, if a subsequent relocation or relocation , shall be ordered within ten (10) years from and after first relocation, City shall reimburse Grantee for such relocation expense which Company may incur on a time and material basis; provided, of subsequent relocations are required because of the extension of City utilities to previously unserved areas, Grantee may be required to relocate at its own expense at any time.

1002.050. Nothing contained in this franchise shall require Grantee to relocate, remove, replace, or reconnect at its own expense its facilities where such relocation, removal, replacement, or reconnection is for convenience and not of necessity in the construction or reconstruction of a city utility system or extension thereof. 

1002.060. Any relocation, removal, or rearrangement of any Grantee facilities made necessary because of the extension into or through City of a federally aided highway project shall be governed by the provisions of Minnesota Statutes Section 161.46 as supplemented or amended; and further, it is expressly understood that the right herein granted to Grantee is a valuable property right and City shall not order Grantee to remove or relocate its facilities without compensation when a public way is vacated, improved or realigned because of a renewal or a redevelopment plan which is financially subsidized in whole or in part by the Federal Government or any agency thereof, unless the reasonable non-betterment costs of such a relocation and the loss and expense resulting therefrom are first paid to Grantee.

1002.070. Nothing contained herein shall relieve any person, persons or corporations from liability arising out of the failure to exercise reasonable care to avoid injuring Grantee's facilities while performing any work connected with grading, regrading, or changing the line of any public way, or with the construction of any City utility system or during any construction of other utility systems. 

1002.080. If any party shall damage any part of the Gas Utilities, or shall cause any weakening of the structural or lateral support thereof, such party shall immediately notify Grantee of the location, time of the occurrence, and nature of the damage.  If the damage causes or contributes to uncontrolled venting of gas, such party shall give warnings and use safeguards as may be necessary to prevent injury to persons and property in the vicinity of such venting gas, including evacuation of buildings, shall immediately notify The City as well as Grantee, and shall maintain reasonable warnings and safeguards until all damage has been repaired.

1002.090. Grantee shall defend at its own expense, in the name and on behalf of The City, and shall indemnify and save harmless The City, from any and all claims, suits, losses, damages, costs or expenses, whether caused or contributed to by the negligence of the Grantee, or The City, on account of injury or damage to any property, caused or occasioned in whole or in part by reason of or arising out of the construction, operation or maintenance of Gas Utilities, except the Grantee shall not be obligated to indemnify and save harmless The City for any costs or damages arising from the sole negligence of The City.

1002.100. The City shall have the power and authority to seek and obtain civil relief through the judicial system, including but not limited to injunctive relief, to enforce and facilitate the provisions of this Ordinance.

1002.110. This Ordinance shall take effect and be in full force and

effect from and after its passage and approval by The City and thirty (30) days after, within thirty (30) days from the date of said approval granting said Franchise, shall file with the City Clerk its written acceptance thereof.  The Grantee shall bear the costs of publication of this Ordinance. 

1002.120. In the event that the Minnesota Public Utilities Commission

or other administrative agency of the State of Minnesota as successors to the Minnesota Public Utilities Commission ceases to regulate the rates, conditions of operation and gas service of the Grantee; and jurisdiction of such regulation becomes vested in The City, nothing contained in this Ordinance shall limit or restrict The City from imposing further regulations or ordinances regulating the Grantee's rates, conditions of operation, and gas service, provided however that the rates to be charged by the Grantee hereunder are to be reasonable and shall at all times be such as will provide the opportunity to earn a just and reasonable return from its property used and useful in furnishing gas service to The City.

Passed and Adopted by the City Council of the City of Eden Valley, Minnesota this 2nd day of September, A.D. 1990.

1003.000. AN ORDINANCE GRANTING TO THE MINNESOTA NATURAL GAS COMPANY, A MINNESOTA CORPORATION, ITS LESSEES, SUCCESSORS AND ASSIGNS, A NON-EXCLUSIVE FRANCHISE TO OPERATE A GAS SYSTEM WITHIN THE CITY OF EDEN VALLEY AND TO SUPPLY GAS TO THE INHABITANTS THEREOF, AND TO OTHERWISE REGULATE SUCH BUSINESS OPERATION. (Prior Ordinance 12.1.)

The City Council of the City of Eden Valley do ordain:

1003.010. GRANTING NON-EXCLUSIVE RIGHTS.

The Minnesota Natural Gas Company, a Minnesota corporation, its lessees, successors and assigns, hereinafter referred to as the "Grantee", is hereby granted the non-exclusive right and authority for a period of twenty-five (25) years, but subject hereto, to erect, construct, operate and maintain a gas plant and gas system and any and all necessary mains, pipes, services and other appliances thereunto appertaining in, upon, over, across and along the streets, alleys, bridges and public places within the present and future corporate limits of the City of Eden Valley, Minnesota, for the manufacture and transmission and distribution and sale of gas, whether artificial, natural, mixed or otherwise, for heating, domestic, industrial and all other uses and purposes in and beyond said City; and the Grantee hereby agrees to operate said system and to supply gas for the period of time covered by this franchise. (Prior Ordinance 12.101.)

1003.020. EXTENSIONS.

The Grantee, its lessees, successors or assigns shall make such reasonable extensions of the mains from time to time as may be necessary thereto; provided, however, that the Grantee, its lessees, successors or assigns shall not be required to make any extensions of its mains for the purpose of serving any new consumer or consumers which shall necessitate the installation of more than one hundred (100) feet of main for each consumer to be served, nor where the estimated revenue to be derived from serving such new consumer or consumers is insufficient to show an adequate return upon the total investment required to serve such new consumer or consumers.

(Prior Ordinance 12.102.)

1003.030. GRANTEE SUBJECT TO CITY AUTHORITY.

The Grantee agrees for and in behalf of itself, its lessees, successors and assigns that all authority and right in this franchise contained shall at all times be subject to all rights, power and authority now or hereafter possessed by the said City of Eden Valley, or any other regulatory tribunal having jurisdiction thereover to regulate, fix and control just, reasonable and compensatory gas rates, and to regulate, control and direct the manner in which the Grantee, its lessees, successors and assigns shall use the streets, alleys, bridges and public places in said City of Eden Valley.

(Prior Ordinance 12.103.)

1003.040. RESTORATION OF PUBLIC PROPERTY.

When the Grantee, its lessees, successors or assigns shall do work of construction, maintenance or repairs of its system in any street, alley, highway, bridge or other public place in said City of Eden Valley, or any pavement, curbing or gutter therein shall be excavated in the course of such work, the Grantee, its lessees, successors and assigns shall promptly and at its or their own expense, make all repairs and restorations made necessary thereby; so that said street, alley, highway, bridge or other public place shall, as far as practicable, be restored to as good a condition as it was before the work was done. (Prior Ordinance 12.104.)

1003.050. CITY NOT LIABLE.

The Grantee, for itself and its lessees, successors and assigns, agree that while the term thereof continues, it will at all times save, protect, indemnify and hold harmless the said City of Eden Valley from any and all claims obligations, liabilities or judgments legally established arising, growing out of or flowing from the construction, operation and maintenance of said gas plant and gas system by the Grantee, its lessees, successors or assigns and due to or caused by the fault or negligence of the Grantee. (Prior Ordinance 12.105.)

1003.060. TERM OF FRANCHISE.

The right and authority herein granted shall be non-exclusive and shall be subject to all regulatory powers which the said City of Eden Valley possesses and shall continue for the period of twenty-five (25) years from and after the date this franchise goes into effect under Section 12.111 hereof.(Prior Ordinance 12.106.

1003.070. CITY MAY ACQUIRE SYSTEM.

The City Council of the City of Eden Valley at the end of any period of five (5) years from the effective date of this ordinance, when authorized to do so by a two-thirds (2/3) majority of the votes cast upon the question, may acquire and thereafter operate said gas plant and gas system and all mains, pipes, services and other appliances thereunto appertaining which shall have been constructed, installed, operated and maintained by said Grantee, its lessees, successors or assigns the value of said property to be ascertained in the manner provided by law for acquiring property under the right of eminent domain, upon petition of its governing body.  Such vote shall be taken at a special election called for that purpose and held within three (3) months preceding the expiration of said five (5) year period.  The consideration for such works or property shall first be applied to the payment of any encumbrance thereon, and the remainder, if any, shall be paid to said Grantee, its lessees, successors or assigns.

(Prior Ordinance 12.107.)

1003.080. APPROVAL OF SALE.

No sale, assignment or lease of this franchise shall be effective until the Council shall have approved the same and until the vendee, assignee or lessee shall have filed in the office of the City Clerk an instrument, duly executed, reciting the fact of such sale, assignment or lease, accepting the terms of this franchise and agreeing to perform all the conditions thereof. (Prior Ordinance 12.108.)

1003.090.  FORFEITURE OF FRANCHISE.

The violation by the Grantee, its vendee, assignee, lessee or successor of the provisions of this franchise or any material portions thereof, or the failure promptly to perform any of the provisions thereof, shall be cause for the forfeiture of this franchise and all rights hereunder by resolution of the municipality after reasonable written notice to the Company, and continuation of such violation, failure or default. (Prior Ordinance 12.109.)

1003.100. REPEAL.

All other ordinances or portions of ordinances inconsistent herewith are hereby repealed.(Prior Ordinance 12.110.)

1003.110. IN FORCE.

This ordinance shall be in full force and effect from and after its passage and publication as required by law, and upon the written acceptance hereof by the Minnesota Natural Gas Company, a Minnesota corporation, and thereafter shall be binding on the Minnesota Natural Gas Company, its successors and assigns.  The Minnesota Natural Gas Company shall, within ninety (90) days after the passage of this ordinance, file with the City Clerk of the City of Eden Valley, Minnesota, its acceptance in writing signed by its proper officers, and attested by its corporate seal.  The Grantee may terminate this ordinance at any time after such acceptance by filing a written surrender thereof with the Clerk of said City.

(Prior Ordinance 12.111.)

1004.000.AN ORDINANCE GRANTING MINNEGASCO, INC., A MINNESOTA CORPORATION, ITS SUCCESSORS AND ASSIGNS, A NON-EXCLUSIVE FRANCHISE TO CONSTRUCT, OPERATE, REPAIR AND MAINTAIN FACILITIES AND EQUIPMENT FOR THE TRANSPORTATION, DISTRIBUTION, MANUFACTURE AND SALE OF GAS ENERGY FOR PUBLIC AND PRIVATE USE AND TO USE THE PUBLIC GROUND OF THE CITY OF EDEN VALLEY, MINNESOTA FOR SUCH PURPOSES; AND PRESCRIBING CERTAIN TERMS AND CONDITIONS THEREOF.

The City Council of Eden Valley Ordains:

1004.010. DEFINITIONS.

The following terms shall mean:

Company:  Minnegasco, Inc., a Minnesota corporation, its successors and assigns.

Gas:  Natural gas, manufactured gas, mixture of natural gas and manufactured gas or other forms of gas energy.

Municipality, Municipal Council, Municipal Clerk:  These terms mean respectively, the City of Eden Valley, the Council of the City of Eden Valley and the Clerk of the City of Eden Valley.

Public Ground:  All streets, alleys, public ways, utility easements and public grounds of the Municipality as to which it has the right to grant the use to the Company.

1004.020. FRANCHISE GENERALLY.

1004.020. Subdivision 1.

Grant of Franchise.  There is hereby granted to the Company, for a period of 20 years, the right to import, manufacture, transport, distribute and sell gas for public and private use in the Municipality, and for these purposes to construct, operate, repair and maintain in, on, over, under and across the Public Ground of the Municipality, all facilities and equipment used in connection therewith, and to do all things which are necessary or customary in the accomplishment of these objectives, subject to zoning ordinances, other applicable ordinances, permit procedures, customary practices, and the provisions of this franchise.

1004.020. Subdivision 2

Effective Date; Written Acceptance.  This franchise shall be in force and effect from and after its passage and publication as required by law, and its acceptance by the Company in writing filed with the Municipal Clerk within 60 days after publication.

1004.020. Subdivision 3.

Non-Exclusive Franchise.  This not an exclusive franchise.

1004.020. Subdivision 4.

Publication Expense. The expense of publication of this ordinance shall be paid by the Company.

1004.020. Subdivision 5.

Default.  If the Company is in default in the performance of any material part of this franchise for more than 90 days after receiving written notice from the Municipality of such default, the Municipal Council may, by ordinance, terminate all rights granted hereunder to the Company.  The notice of default shall be in writing and shall specify the provisions of this franchise under which the default is claimed and state the basis therefor.  Such notice shall be served on the Company by personally delivering the notice to an officer thereof at its principal place of business in Minnesota. If the Company is in default as to any part of this franchise, the Municipality may, after reasonable notice to the Company and the failure of the Company to cure the default within a reasonable time, take such action as may be reasonably necessary to abate the condition caused by the default, and the Company agrees to reimburse the Municipality for all its reasonable costs. Nothing in this section shall bar the Company from challenging the Municipality's claim that a default has occurred.  In the event of disagreement over the existence of a default, the burden of proving the default shall be on the Municipality. 

1004.030.  CONDITIONS OF USE.

1004.030. Subdivision 1.

Use of Public Ground.  All utility facilities and equipment of the Company shall be located, constructed, installed and maintained so as not to endanger or unnecessarily interfere with the usual and customary traffic, travel, and use of Public Ground, and shall be subject to those permit conditions the Municipality has adopted for all utilities.

1004.030. Subdivision 2.

Restoration.  Upon completion of any work requiring the opening of any Public Ground, the Company shall restore the same, including paving and its foundations, to as good condition as formerly, insofar as reasonably possible. The restoration shall be completed as promptly as weather permits, but if the Company shall not promptly perform and complete the work, the Municipality shall have the right to do so at the expense of the Company; and the Company shall, upon demand, pay to the Municipality the reasonable cost of the work performed by the Municipality.

1004.030. Subdivision 3.

Relocation of Utility Facilities.  The Company shall promptly, with due regard for seasonal working conditions, permanently relocate its facilities or equipment whenever the Municipality orders such relocation.  If the relocation is the result of the proper exercise of the police power in grading, regarding, changing the location or shape of or otherwise improving any Public Ground or constructing or reconstructing any sewer or water system therein, the relocation shall be at the expense of the Company.  If the relocation is not the result of proper exercise of the police power, the relocation shall be at the expense of the Municipality.  If such relocation is done without an agreement first being made as to who shall pay the relocation cost, such relocation of the facilities by the Company shall not be construed as a waiver of its right to be reimbursed for the relocation cost. If the Company claims that it should be reimbursed for such relocation costs, it shall notify the Municipality within thirty (30) days after receipt of such order.  The Municipality shall give the Company reasonable notice of plans requiring such relocation. Nothing contained in this subsection shall require the Company to remove and replace its mains or to cut and reconnect its service pipe running from the main to a customer's premises at its own expense where the removal and replacement or cutting and reconnecting is made for the purpose of a more expeditious operation for the construction or reconstruction of underground facilities; nor, shall anything contained herein relieve any person from liability arising out of the failure to exercise reasonable care to avoid damaging the Company's facilities while performing any public work in any Public Ground.

1004.030. Subdivision 4.

Relocation When Public Ground Vacated.  The vacation of any Public Ground shall not operate to deprive the Company of the right to operate and maintain its facilities therein.  Unless ordered under Section 3.3, the Company need not relocate until the reasonable cost of relocating and the loss and expense of relocating resulting from such relocation are first paid to the Company.  When the vacation is for the sole benefit of the Municipality in the furtherance of a public purpose, the Company shall relocate at its own expense.   

1004.030. Subdivision 5.

Street Improvements, Paving or Resurfacing. The Municipality shall give the Company reasonable written notice of the plans for street improvements where paving or resurfacing of a permanent nature is involved.  The notice shall contain the nature and character of the improvements, the streets upon which the improvements are to be made, the extent of the improvements and the time when the Municipality will start the work, and, if more than one street is involved, the order in which this work is to proceed.  The notice shall be given to the Company a sufficient length of time, considering seasonable working conditions, in advance of the actual commencement of the work to permit the Company to make any additions, alterations or repairs to its facilities the Company deems necessary.

1004.040. INDEMNIFICATION

1004.040. Subdivision 1.

The Company shall indemnify, keep and hold the Municipality, its elected officials, officers, employees, and agents free and harmless from any and all claims and actions on account of injury or death of persons or damage to property occasioned by the construction, maintenance, repair, removal, or operation of the Company's property located in, on, over, under or across the Public Ground of the Municipality, unless such injury or damage is the result of the negligence of the Municipality, its elected officials, employees, officers, or agents.  The Municipality shall not be entitled to reimbursement for its costs incurred prior to notification to the Company of claims or actions and a reasonable opportunity for the Company to accept and undertake the defense.

1004.040. Subdivision 2.

If a claim or action shall be brought against the Municipality under circumstances where indemnification applies, the Company, at its sole cost and expense, shall defend the Municipality if written notice of the claim or action is promptly given to the Company within a period wherein the Company is not prejudiced by lack of such notice.  The Company shall have complete control of such claim or action, but it may not settle without the consent of the Municipality, which shall not be unreasonably withheld.  This section is not as to third parties, a waiver of any defense or immunity otherwise available to the Municipality, and the Company in defending any action on behalf of the Municipality shall be entitled to insert every defense or immunity that the Municipality could assert in its own behalf. 

1004.050. ASSIGNMENT.

The Company, upon notice to the Municipality shall have the right and authority to assign all rights conferred upon it by this franchise to any person.  The assignee of such rights, by accepting such assignment, shall become subject to the terms and provisions of this franchise.

1004.060. CHANGE IN FORM OF GOVERNMENT.

Any change in the form of government of the Municipality shall not effect the validity of this franchise.  Any governmental unit succeeding the Municipality shall, without consent of the Company, automatically succeed to all of the rights and obligations of the Municipality provided in this franchise.

1004.070. SEVERABILITY.

If any portion of this franchise is found to be invalid for any reason whatsoever, the validity of the rest of this franchise shall not be affected.

1004.080. NOTICES.

Any notice required by this franchise shall be sufficient if, in any case of notice to the Company, it is delivered to Minnegasco, Inc., attention Vice President, Minnesota Operations Division, 201 South Seventh Street, Minneapolis, Minnesota 55402; and, in the case of the Municipality, it is delivered to: 

Passed and approved April 6, 1988.

1005.000. AN ORDINANCE GRANTING TO NORTHERN STATES POWER COMPANY, A MINNESOTA CORPORATION, ITS SUCCESSORS AND ASSIGNS, PERMISSION TO CONSTRUCT, OPERATE, REPAIR AND MAINTAIN IN THE CITY OF EDEN VALLEY, MINNESOTA, AN ELECTRIC DISTRIBUTION SYSTEM AND TRANSMISSION LINES, INCLUDING NECESSARY POLES, POLE LINES, FIXTURES AND APPURTENANCES, FOR THE FURNISHING OF ELECTRIC ENERGY TO THE CITY AND ITS INHABITANTS, AND OTHERS, AND TO USE THE PUBLIC WAYS AND PUBLIC GROUNDS OF SAID CITY FOR SUCH PURPOSES. 

THE CITY COUNCIL OF THE CITY OF EDEN VALLEY, STEARNS/MEEKER COUNTY, MINNESOTA, DOES ORDAIN

1005.010. GRANTING RIGHT AND PRIVILEGE.

There be and hereby is granted to Northern States Power Company, a Minnesota corporation, its successors and assigns, hereinafter referred to as "Company" during the period of 20 years from the date hereof, the non-exclusive right and privilege of constructing, operating, repairing, and maintaining, in, on, over, under, and across the streets, alleys and public grounds of the City of Eden Valley, Stearns/Meeker County, Minnesota, hereinafter referred to as "City" an electric distribution system and electric transmission lines, including poles, pole lines, and fixtures and appurtenances, usually conveniently, or necessarily used in connection therewith, for the purpose of transmitting and furnishing electric energy for light, heat, power and other purposes for public and private use in and to said City and the inhabitants thereof, and others, and for the purpose of transmitting into and through said City such electric energy, provided that such electric distribution system and transmission lines shall be so located as in no way to interfere with the safety and convenience of ordinary travel along and over said streets, alleys, and public grounds, and provided that Company, in the construction, operation, repair and maintenance of such poles, pole lines, and fixtures and appurtenances, shall be subject to such reasonable regulation as may be imposed by the City Council.

1005.020. RATES.

The service to be provided and the rates to be charged by Company for electric service in the City shall be subject to the jurisdiction of the Public Utilities Commission of this State.  Company shall provide reasonably efficient and adequate service to members of the public within the City who apply for such service in accordance with the rules and regulations of the Company.

1005.030. AUTHORITY TO TRIM TREES.

There is also granted to Company, during the term hereof, permission and authority to trim all trees and shrubs in the streets, alleys, and public grounds of said City which may interfere with the proper construction, operation, repair and maintenance of any poles, pole lines, and fixtures and appurtenances, installed in pursuance of the authority hereby granted, provided that Company shall save said City harmless from any liability in the premises.

1005.040. LIABILITY.

Company shall indemnify, keep and hold City free and harmless from any and all liability on account of injury to persons or damage to property occasioned by the construction, maintenance, repair or operation of Company's electric facilities located in, on, over, under, or across the public ways and public grounds of City, unless such injury or damage grows out of negligence of City, its employees, or agents, or results from the performance in a proper manner of acts reasonably deemed hazardous by Company, but such performance is nevertheless ordered or directed by City after notice of Company's determination.  In the event a suit shall be brought against City under circumstances where the above agreement to indemnify applies, Company at its sole cost and expense shall defend City in such suit if written notice thereof is promptly given to Company within a period wherein Company is not prejudiced by lack of such notice.  If such notice is not reasonably given as hereinbefore provided, Company shall have no duty to indemnify nor defend.  If Company is required to indemnify and defend, it will thereafter have complete control of such litigation, but Company may not settle such litigation without the consent of City, which consent shall not be unreasonably withheld.  This section is not, as to third parties, a waiver of any defense or immunity otherwise available to City; and Company, in defending any action on behalf of City shall be entitled to assert in any action every defense or immunity that City could assert in its own behalf. 

1005.050. NOTICE REQUIRED.

The City shall give the Company at least two weeks prior written notice of a proposed vacation of a public way.  Except where required solely for a City improvement project, the vacation of any public way, after the installation of electric facilities, shall not operate to deprive Company of its right to operate and maintain such electric facilities, until the reasonable cost of relocating the same and the loss and expense resulting from such relocation are first paid to Company.  In no case, however, shall City be liable to the Company for failure to specifically preserve a right-of-way under Minnesota Statutes, Section 160.29.

1005.060. TRANSFER OF RIGHTS.

Company shall have full right and authority to assign to any person, persons, firm, or corporation all the rights conferred upon it by this Ordinance, provided that the assignee of such rights, by accepting such assignment, shall become subject to the terms and provisions of this Ordinance.

1005.070. FILE WRITTEN ACCEPTANCE.

Company shall, if it accepts this Ordinance and the rights and obligations hereby granted, file a written acceptance of the rights hereby granted with the City Clerk within ninety (90) days after the final passage and any required publication of this Ordinance.  

1005.080. IN FORCE.

This Ordinance shall be in full force and effect from and after its passage, any publication required by law, and acceptance by Company. 

1005.090. NOTICE OF CONFLICT.

Where a provision of any other Ordinance conflicts with the provisions of this Ordinance, the provisions of this Ordinance shall prevail.  Notice to Company shall be mailed to the Area Manager thereof at 3515-3rd St., North, St.  Cloud, Minnesota, 56301, and any notice to City shall be mailed to the CITY CLERK.

Passed and approved November 7, 1990.

1006.000.   AN ORDINANCE CREATING AND AWARDING A CABLE
COMMUNICATIONS FRANCHISE IN EDEN VALLEY, MINNESOTA, AND 
RULES GOVERNING THE OPERATION OF SAME.

1006.001.  DEFINITIONS.

The following terms shall mean;

Franchisor:  The City of Eden Valley, Minnesota. 

Franchisee:  Westel, Inc.

Board:  Minnesota Cable Communications Board

FCC:  Federal Communications Commission of the United States.

Class IV Channel:  A signaling path provided by a cable communications system to transmit signals of any type from a subscriber terminal to another point on the cable communications system.

Non-voice return communications: The provision of appropriate system

design techniques with the installation of cable and amplifiers 

suitable for the subsequent insertion of necessary non-voice communications electronic modules.

The words "shall" and "must": The words "shall"" and "must" are mandatory.

The word "may":  The word "may" is permissive.

The words "may not": The words "may not" are unconditionally prohibitive.

1006.002. GRANT OF AUTHORITY.

The City Council of Eden Valley, Minnesota, authorizes that a cable communications franchise for the installation, operation and maintenance of a cable communications system within the City limits of Eden Valley, Minnesota, is granted to Westel, Inc., provided, however, that the shall be subject to the following terms and conditions: 

1006.003. COMPLIANCE WITH STATE AND FEDERAL LAWS.

The franchise and the franchising authority shall conform to all state laws and rules regarding cable communications not later than one (1) year after they become effective unless otherwise stated and to all federal laws and regulations regarding cable communications as they become effective.

1006.004. FRANCHISE TERMS.

The franchise shall have an original franchise term of fifteen (15) years effective from February 10, 1984 and any renewal term if granted by the franchising authority, shall be fifteen (15) years.

1006.005. RENEGOTIATION OF FRANCHISE TERMS.

The terms of this franchise shall be subject to renegotiations by the parties hereto before any renewal is granted and either part desiring any changes in the franchise shall give written notice of such desired changes at least one year prior to the expiration of the franchise.  If the City chooses not to reissue the franchise to franchisee or desires to consider additional applicants for a franchise, the City shall notify franchisee at least one year prior to expiration of the franchise.

1006.006. FRANCHISE EXCLUSIVITY.

This franchise is non-exclusive.

1006.007. SALE OR TRANSFER OF THE FRANCHISE, SALE OR TRANSFER OF STOCK.

Sale or transfer of this franchise or sale or transfer of stock so as to create a new controlling interest is prohibited except at the approval of the franchising authority, which approval shall not be unreasonably withheld.

1006.008. ACCESS TO FINANCIAL RECORDS.

The franchising authority shall have the authority to audit the franchisee's accounting and financial records upon reasonable notice.  The franchisee shall file annually with the franchising authority reports of gross subscriber revenues and other information as the franchising authority deems appropriate.

1006.090. RATES RATE CHANGE PROCEDURE AND RESIDENTIAL SUBSCRIBER CONTRACTS.

All current subscriber rates shall be available for public inspection at the office of the City Clerk.

RATES:  See attachment "A".

1006.010. RESIDENTIAL SUBSCRIBER CONTRACTS.

The terms and obligations of Westel to the subscriber and the subscriber to Westel shall be available for public inspection at the office of the City Clerk.  See attachment "B".

1006.011. RATE CHANGE PROCEDURE.

With the exceptions as to schools and public buildings noted herein, Westel Inc., or its successors in interest, may request the City Council of the City of Eden Valley, Minnesota, to approval a basic service rate increase, provided, however, that the increase submitted for approval shall become effective automatically sixty (60) days from the date of submission of the rate increase to the City Finance Officer unless the City Council after review of all relevant material submitted to it, finds the proposed increase to be unreasonable.  Westel, Inc., or its successors in interest, may pass along to subscribers such additional fees as may be imposed on it by any supplier of program services and/or governmental agencies, including but not limited to taxes, copyright fees, permit fees and other use fees.

Rates charged within the City of Eden Valley shall be frozen for one year, commencing 6/1/84.

1006.012. FRANCHISE ADMINISTRATOR.

The City Council of Eden Valley, Minnesota, shall be responsible for the continuing administration of this franchise.

1006.013. LIABILITY INSURANCE.

The franchisee shall indemnify and hold harmless the franchising authority at all times during the terms of the franchise and shall maintain throughout the term of the franchise liability insurance in amounts, to-wit:

Westel, Inc., shall at all times keep in effect the following types of insurance coverage:

1006.013. Subdivision 1.

Workmen's compensation upon its employees engaged in any manner in the installation or servicing of its plant and equipment within the City of Eden Valley in the statutory amount;

1006.013. Subdivision 2.

Property damage liability insurance to the extent of five hundred thousand dollars ($500,000.00) as to any person and one million dollars ($1,000,000.00) as to any one accident, and personal injury liability insurance to the extent of one hundred thousand dollars ($100,000.00) as to any person and three hundred thousand dollars ($300,000.00) as to any one accident; insuring both the franchising authority and the franchisee with regard to all damages and penalties which they may legally be required to pay as a result of the exercise of the franchise.

1006.014. PERFORMANCE BOND.

At the time the franchise becomes effective and at all times thereafter until the franchisee has liquidated all of its obligation with the franchising authority, the franchisee shall furnish a performance bond, certificate of deposit, or any other type of instrument approved by the franchising authority in the amount of ten thousand dollars ($10,000.00).

The City may from time to time, in its own discretion, reduce the amount of the performance bond or instrument.

1006.015. LIABILITY FOR INJURY TO FRANCHISEE'S FACILITIES.

Nothing in this franchise shall relieve any person from liability arising out of the failure to exercise reasonable care to avoid injuring the franchisee's facilities while performing any work connected with grading, regrading or changing the line of any street or public place or with the construction or reconstruction of any sewer or water system.

1006.016. PUBLIC HEARING RE:  FRANCHISEE'S CREDENTIALS.

The franchisee's technical ability, financial condition and legal qualifications were considered and approved by the franchising authority in a public proceeding.

1006.017. CHANNEL CAPACITY.

The franchisee shall construct a cable system with a channel capacity available for immediate or potential use, equal to a minimum of 400 MHz of bandwidth, (54 channels).  The system shall be 100% capable of two-way delivery.

1006.018. CONSTRUCTION SCHEDULE AND SERVICE TO BE PROVIDED.

Within 90 days of the granting of the franchise, the franchisee shall apply for all necessary permits, licenses, certificates and authorizations; that energized trunk cable shall be extended substantially throughout the authorized area within one year after receipt of all necessary governmental permits, licenses, certificates and authorizations; and that persons along the route of the energized cable  will have individual "drops" as desired during the same period of time; the requirement of this provision may be waived by the franchising authority only upon occurrence of unforeseen events or acts of God.

The services provided by the grantee under this franchise shall be made available by it to all points within the corporate limits of the City of Eden Valley as they may be established during the term of this franchise as permitted by contracts negotiated with franchised public utility systems within the City; provided that the grantee, Westel, Inc., shall not be required to make any extensions for the purpose of providing service when any of the following conditions exist:

a. Where service is not desired in the area.

b. Where the extension will require the installation of more than three hundred (300) feet of distribution cable for each potential customer to be served.

During the existence of any condition set forth in (b.) above, the grantee may render service to customers under a special contract predicated on contract rates mutually agreeable.

1006.019. AUTHORIZATION TO COMMENCE CONSTRUCTION.

The franchisee shall obtain a permit from the proper municipal authority before commencing construction of any communications system, including the opening or disturbance of any street, sidewalk, driveway, or public place.  If the franchisee fails to meet the conditions of the permit, franchisor, after reasonable notice to franchisee, can cause said problem to be remedied and bill the franchisee for the specific costs involved.

1006.020. COMPLIANCE WITH APPLICABLE CODES.

All wires, conduits, cable and other property and facilities of the franchisee shall be located, constructed, installed, and maintained in compliance with applicable codes.  The franchisee shall keep and maintain all of its property so as not to unnecessarily interfere with the usual and customary trade, traffic or travel upon the streets and public places of the franchise area or endanger the lives or property of any person.

All underground crossings of surfaced streets (other than gravel) shall be made by means of tunneling, jacking, boring, or other means that will not disturb or cause the pavement to settle.

The franchisee shall provide the City of Eden Valley with a map of all cable locations, whether underground or above ground, within 90 days of the date of commencement of cable service.

1006.021. RELOCATION OF WIRES, ETC.

The following procedure shall be used by the franchise and franchising authority for the relocation or removal of the franchisee's wires, conduits, cables and other property located in said street, right-of-way or public places by authority of the City which shall necessitate the removal of any poles, wires, transmission and distribution lines to conform to the change of grade, Westel, Inc., shall make necessary changes in its equipment at its own expense, upon due notice of the City Council or its designated official to do so.

1006.022. TECHNICAL STANDARDS.

The rules of the Federal Communication Commission relating to cable communications systems contained in subpart K of part 76 of the Federal Communications Commission's rules and regulations relating to cable communications systems are incorporated herein by reference.  The results of any tests required by the Federal Communications Commission shall be filed within 10 days of the conduct of such tests with the franchising authority and the Board.

 1006.023. SPECIAL TESTING.

At any time after commencement of service to subscribers, the City may require additional tests, full or partial repeat tests, different test procedures, or tests involving a specific subscriber's terminal .  Requests for such additional tests will be made on the basis of complaints received or other evidence indicating an unresolved controversy or significant non compliance; and such tests will be limited to the particular matter in controversy. In the event that special testing is required by the City to determine the source of technical difficulties, the cost of said testing shall be borne by Westel; Inc., if the testing reveals the cable company to be responsible. If the testing reveals the difficulties to be caused by factors beyind the control of Westel; Inc., the cost of testing shall be borne by the city. 

1006.024.  NON-VOICE RETURN CAPABILITY.

The franchise shall construct and maintain a cable communications system having the technical capacity for non-voice return communications.

1006.025.  SUBSCRIBER PRIVACY.

No signals of a Class IV cable communications channel may be transmitted from a subscriber terminal for purpose of monitoring individual patterns of practices without the express written permission of the subscriber. The request for such permission shall be contained in a separate document with a prominent statement that the subscriber is authorized permission in full knowledge of its provisions. Such written permission shall be for a limited period of time not to exceed one year which shall be renewable at the option of the subscriber. No penalty shall be invoked for a subscriber’s failure to provide or renew such authorization.  The authorization shall be revocable at any time by the subscriber without penalty of any kind whatsoever.  Such permission shall be required for each type or classification of Class IV cable communications activity planned for the purpose.

1. No information or data obtained by monitoring transmission of a signal from a subscriber terminal, including but not limited to lists of the names and addresses of the subscribers or any list that identify the viewing habits of subscribers  may be sold or otherwise made available to any party other than to the company and its employees for internal business use, or to the subscriber subject of that information, unless the company has received specific written authorization from the subscriber to make the data available.

2. Written permission from the subscriber shall not be required for the systems conducting system wide or individually addressed electronic sweeps for the purpose of verifying system integrity or monitoring for the purpose of billing.  Confidentiality of such information shall be subject to the provision set forth above.

1006.026. SUBSCRIBER COMPLAINTS.

All complaints by the franchisor, subscriber, or other citizens regarding the quality of service, equipment malfunction, billing disputes, and any other matters relative to the cable communications system shall be investigated and resolved by the franchisee.

1006.027.  REPAIRS AND COMPLAINTS.

Westel Inc., shall maintain an office in, or in reasonable proximity to, the City, which shall be open during all usual business hours, have a locally listed telephone and be do operated that complaints and request for repairs or adjustments may be received at any time.

Westel, inc., shall pay for all cable system equipment repairs except those in its sole judgement that are due to subscriber negligence or misuse.

Westel, Inc., shall furnish each subscriber at the time service is installed written instructions that clearly set forth procedures for placing a service call.

Westel, Inc., shall provide 24-hour service response, six (6) days a week, for all complaints and requests for repairs received prior to 2:00 p.m. each day. In no event shall the response time for calls received subsequent to 2:00 p.m. exceed 36 hours.  Westel Inc.'s obligation to provide 24 hour service response shall be excused for any period during which such is prevented or interrupted due to Acts of God, including fire, flood, ice storms, wind storms, and snow storms. Westel Inc. shall interrupt system service after 7:00 a.m., and before 1:00 a.m., only with good cause and for the shortest time possible.  Service may be interrupted between  1:00 a.m., and 7:00 a.m., for routine testing, maintenance and repair, without notification, any night except Friday, Saturday, or Sunday, or the night preceding a holiday. 

1006.028. TERMINATION.

The franchising authority shall have the right to terminate and cancel the franchise and all rights and privileges of the franchise if the franchisee substantially violates any provision of the franchise ordinance, attempts to evade any of the provisions of the franchise ordinance, or practices any fraud or deceit upon the franchising authority.  The municipality shall provide the franchisee with a written notice of the cause for termination and its intention to terminate the franchise and shall allow the franchisee a minimum of thirty days after service of the notice in which to correct the violation.  The franchisee shall be provided with an opportunity  to be heard at a public hearing before the governing body of the municipality prior to the termination of the franchise.  In the event that the municipality determines to terminate the franchise, the franchisee has thirty days from the date of the conclusion of the public hearing at which the termination of the franchise is considered, within which to file an appeal with the appropriate agency or court having jurisdiction.  During a thirty-day period and until the appropriate agency or court having jurisdiction determines the appeal, if an appeal is taken, the franchise remains in full force and effect, unless the term of the franchise ends sooner.  If the agency or court having the jurisdiction approves of the action of the municipality, the franchise terminates immediately;  if the agency or court having jurisdiction disapproves of the action of the municipality, the franchise remains in full force and effect during its term.

1006.029. ABANDONMENT.

The franchisee may not abandon any portion of the cable communications service provided hereunder without having given three (3) months prior written notice to the franchising authority and the Board.  No cable communications company may abandon any cable communications service or any portion thereof without compensating the franchising authority for damages resulting to it from such abandonment.

1006.030. REMOVAL OF CABLE EQUIPMENT UPON TERMINATION OR FORFEITURE.

Upon termination or forfeiture of a franchise, the franchisee shall remove its cable, wires, and appliances from the streets, alleys and other public places within the franchise area if the franchising authority so requests.  In the event franchisee has not removed said cable, wires and appliances within 120 days of the date of termination or forfeiture, franchiser shall have the option of claiming said property.

1006.031. MUNICIPAL RIGHT TO PURCHASE SYSTEM.

If the franchise or cable system is offered for sale, the franchising authority shall have the right to purchase the system.

1006.032. ACCESS CHANNELS.

1006.032. Subdivision 1.

The franchisee shall provide to each of its subscribers who receive some or all of the services offered on the system, reception on at least one specially designated access channel. The specially designated access channel may be used by local educational authorities and local government on a first-come, first-served non-discriminatory basis.  During those hours that the specially designated access channel is not being used by the local educational authorities or local government, the franchisee shall lease time to commercial or noncommercial users on a first-come, first-served non-discriminatory basis if the demand for that time arises.  The franchisee may also use this specially designated access channel for local origination during those hours when the channel is not in use by local educational authorities, local government, or commercial or noncommercial users who have leased time.  The VHF spectrum (Channels 2-13) must be used for the specially designated access channel.

1006.032. Subdivision 2.

The franchisee shall establish rules for the administration of the specially designated access channel.  The operating rules governing the specially designated access channel shall be filed by the franchisee with the Minnesota Cable Communications Board within 90 days after any access channel is put into use.

1006.032.  Subdivision 3.

Franchisees providing only alarm services or only data transmission services for computer-operated functions do not need to provide access channel reception to alarm and data service subscribers.

1006.033. FRANCHISE FEES.

During the term of this franchise granted hereunder. Westel, Inc. shall pay to the City of Eden Valley quarterly an amount equal to three percent (3%) of all basic service revenue derived from within the City of Eden Valley within thirty (30) days after the last month of the quarter.  Service revenue shall include service charges, fees arising from the communications and transmittal of information of any nature including fees for fire or other protection, but shall not include monies received as installation charges and charges and fees for reconnections, inspections, repairs or modification of any installation, nor state and federal taxes relating thereto.

1006.034. NON-INTERFERENCE.

Installations shall be maintained so as not to interfere with television reception already in existence within the City, and Westel, Inc., shall carry all commercial, public and educational signals of television stations serving the City of Eden Valley as established by the Federal Communications Commission
as "must carry" stations via off-the-air pickup.

Passed by the Eden Valley City Council this 18th day of January, 1984.

1006.040.
AN ORDINANCE EXTENDING THE EXPIRATION DATE OF THE CABLE TELEVISION FRANCHISE AGREEMENT.

Whereas, the City of Eden Valley has an agreement, as amended, with, Mark Twain Cablevision Limited Partnership, ("Company") for the construction and operation of a cable communications system within the City of Eden Valley ("Agreement'); and Whereas, the City of Eden Valley now desires to extend the Agreement.  The City of Eden Valley hereby ordains:

1. The term of the Agreement granting Company permission to construct and operate a cable communications system in the City of Eden Valley is hereby amended to expire on January 18, 2009.

2. Except as modified by paragraph 1 above, all other terms, conditions, provisions and requirements of the Agreement shall remain in full force and effect.

3. This Ordinance shall be effective upon its passage and publication in accordance with law.

Passed by the Eden Valley City Council this 2nd day of December, 1998.
1006.050.
AN ORDINANCE AMENDING THE CABLE TELEVSION 


FRANCHISE ESTABLISHED BY ORDINANCE NO. 1006.000 TO 

EXTEND THE TERM.

Whereas, the City of Eden Valley, State of Minnesota, (the Franchising Authority) duly and lawfully enacted Ordinance No. 1006.000 and as amended, (the “Franchise”), granting a non-exclusive franchise to operate and maintain a cable communications system (“cable system”) within its boundaries; and

Whereas, US Cable of Coastal-Texas, L.P. (US Cable), is the current franchisee (“Franchisee”); and 

Whereas, the Franchise is validly existing, legally enforceable and in full force and effect and without default thereunder; and 

Whereas, the Franchise will expire on January 18, 2009; and

Whereas, US Cable is requesting a ten (10) year extension of the Franchise term, and the Franchising Authority has consented to this extension.

NOW, THEREFORE, BE IT ORDAINED:

Section 1.  The Franchise is hereby amended to extend the term of the Franchise for a period of ten (10) years from its current expiration date of January 18, 2009.  The new expiration date is January 18, 2019.

Section 2.  The Franchising Authority hereby confirms: (a) that the Franchise was duly enacted and properly granted, in accordance with state and local laws and is validly existing, legally enforceable and in full force and effect and without default thereunder; and (b) that US Cable is the holder of the right, title and interest thereunder.

Section 3.  The Franchising Authority approves the assignment, mortgage, pledge or other encumbrance of the assets of US Cable, including the Franchise and the system covered thereby, as collateral for any loan to or financing of US Cable.

Section 4.  Except as modified herein, all other terms, conditions, provisions and requirements of the Agreement shall remain in full force and effect.

Section 5.  This Ordinance shall be effective upon its passage and publication in accordance with law.

PASSED, ADOPTED AND APPROVED this 8th day of February , 2006.





CITY OF EDEN VALLEY






By:  ________________________






Its:   Mayor

ATTEST:

______________________________

City Clerk
ATTACHMENT "A"

RATES:

Basic Cable -                                           $9.95/mo. +tax 

All applicable "Must Carry" off-air stations

Nickelodeon and the ARTS

CNN

ESPN

Lifetime (Cable Health Network/Daytime)

USA Network, or CNN II, or C-SPAN, or The Weather Channel

MTV

WGN or WTBS

Tier One:

HTN/the Learning Channel


$6.95/mo. + tax

Tier Two:

The Disney Channel, or

HBO or Showtime

(as separately offered services)      

$9.95/mo. + tax each 

Installation-

(one outlet)                               

$25.00

Extra outlets                       

      
$10.00

Disconnect                               

No Charge

Reconnect                                  



$15.00

(Installation charges will be waived 

during initial construction)

Converter Rental and Purchase –

   Rent                 Buy             

Converter                



$1.50/mo.      $48.00/+ tax

     (Other converter options 

may be offered at various 

prices)

ATTACHMENT "B"

Residential Subscriber Contract

Cable television service terms and conditions are as follows:

1. General Agreement

By signing the agreement, the subscriber agree to comply with the terms and conditions below.  The subscriber agrees that Westel, Inc., will have the right to enter or cross the premises located at the subscriber's service address ("the premises") to install, maintain, service, monitor, audit, repair and replace any or all of the cable system components and services, outside and inside the cabled premises or otherwise.  No signal shall be transmitted from a subscriber terminal except as required to provide an authorized service. Nothing herein contained shall prohibit Westel, Inc., from verifying System operation and the transmission of signals to an affected subscriber or from monitoring for the purpose of building.

2. Company Property

The subscriber agrees that the cable, cable fittings and other equipment described in the agreement between the subscriber and Westel, Inc., supplied with the installation, remain the property of Westel Inc., ("company property").  The subscriber agrees to be responsible for the normal care of this company property and agrees to reimburse Westel Inc., for any loss or damage caused through misuse, misappropriation, unauthorized tampering or negligence.

3. Service, Repairs and Modifications

The subscriber agrees that only representatives of Westel Inc., may repair or otherwise modify the cable service at the service address.  The subscriber agrees not to connect electronic or other device to the cable installation. The subscriber should consult the business office of Westel, Inc., to arrange, to upgrade present service or to modify or move any cable outlet, instrument or equipment.

4. Breach of This Agreement 

If the subscriber fail to live up to any of his or her obligations under the cable service television agreement, cable service may be disconnected and terminated upon written notice sent to the service address or by oral telephone notice.  Unless prohibited by law, the subscriber agrees to pay all costs and expenses including reasonable  attorney's fees incurred by Westel, Inc., by reason of his or her failure to live up to obligations under the cable television service agreement.

5. Payment Procedures

The cost of installation, current monthly service rates and security deposits are shown on the front of the customer/subscriber  order.  Westel Inc., reserves the right from time to time, upon notice to the subscriber, to change monthly service rates and other cable charges.  Authorized rate changes must be paid by subscribers who have already made prepayments on such charges.  The business office of Westel Inc., will answer any questions concerning costs or rates for cable service.  Monthly service payments are due in advance the 1st of each month.  Payments must be received in the business office by the 10th of each month.  If the cable service is disconnected or terminated, all money owed Westel Inc., must be paid to the company promptly after final billing. If the subscriber does not pay the amount owed as shown on his or her final bill, he or she agrees that Westel Inc., may also recover its costs and expenses including reasonable attorney's fees incurred in collection of amount owed unless prohibited by law.

6. Disconnect Procedures

The subscriber agrees to keep his or her account current.  If the account becomes 30 days past due, service will be disconnected for non-payment if the account is not paid in full.  Once a disconnect order has been issued, the account will be closed and a fee will be charged to reactivate service after the past due balance has been settled.  The cable television service agreement may be terminated by the subscriber at any time upon at least 10 prior notice to Westel Inc., to disconnect or remove equipment.  The subscriber will continue to be charged until his or her request for disconnection is received by Westel Inc., with charges accruing up to and through the date of notification.

7. Assignments/Amendments 

The cable television service agreement is between the subscriber and Westel Inc., The subscriber's rights, duties or obligations cannot be assigned or transferred without prior written approval of Westel Inc.  Westel Inc., may amend the cable television service agreement at anytime by giving seven day written notice to the subscriber sent to his or her service address. 
CITY OF EDEN VALLEY, MINNESOTA

ORDINANCE NO. 1006.050
AN ORDINANCE AMENDING THE CABLE TELEVSION FRANCHISE ESTABLISHED BY ORDINANCE NO. 1006.000 TO EXTEND THE TERM.


Whereas, the City of Eden Valley, State of Minnesota, (the Franchising Authority) duly and lawfully enacted Ordinance No. 1006.000 and as amended, (the “Franchise”), granting a non-exclusive franchise to operate and maintain a cable communications system (“cable system”) within its boundaries; and


Whereas, US Cable of Coastal-Texas, L.P. (US Cable), is the current franchisee (“Franchisee”); and 


Whereas, the Franchise is validly existing, legally enforceable and in full force and effect and without default thereunder; and 


Whereas, the Franchise will expire on January 18, 2009; and


Whereas, US Cable is requesting a ten (10) year extension of the Franchise term, and the Franchising Authority has consented to this extension.


NOW, THEREFORE, BE IT ORDAINED:


Section 1.  The Franchise is hereby amended to extend the term of the Franchise for a period of ten (10) years from its current expiration date of January 18, 2009.  The new expiration date is January 18, 2019.


Section 2.  The Franchising Authority hereby confirms: (a) that the Franchise was duly enacted and properly granted, in accordance with state and local laws and is validly existing, legally enforceable and in full force and effect and without default thereunder; and (b) that US Cable is the holder of the right, title and interest thereunder.


Section 3.  The Franchising Authority approves the assignment, mortgage, pledge or other encumbrance of the assets of US Cable, including the Franchise and the system covered thereby, as collateral for any loan to or financing of US Cable.


Section 4.  Except as modified herein, all other terms, conditions, provisions and requirements of the Agreement shall remain in full force and effect.


Section 5.  This Ordinance shall be effective upon its passage and publication in accordance with law.

PASSED, ADOPTED AND APPROVED this 8th day of February , 2006.







CITY OF EDEN VALLEY







By:  Dan Thielen

ATTEST:




Its:   Mayor

Mona Haag

City Clerk
ELECTRIC FRANCHISE ORDINANCE

Ordinance No. 1008.000

CITY OF EDEN VALLEY, STEARNS COUNTY & MEEKER COUNTY, MINNESOTA

An ordinance granting to Northern States Power Company, A Minnesota Corporation, d/b/a xcel energy its successors and assigns, permission to construct, operate, repair and maintain in the City of EDEN VALLEY, Minnesota, an electric distribution system and transmission lines, including necessary poles, lines, fixtures and appurtenances, for the furnishing of electric energy to the City, its inhabitants, and others, and to use the public GROUNDS and public WAYS of the city for such purposes.

The City Council of the City oF eDEN VALLEY, sTEARNS COUNTY  AND MEEKER County, Minnesota, ordains:

Section 1.  Definitions.

For purposes of this Ordinance, the following capitalized terms listed in alphabetical order shall have the following meanings:
1.1
City.  The City of Eden Valley, Counties of Meeker and Stearns, State of Minnesota.

1.2
City Utility System.  Facilities used for providing non-energy related public utility service owned or operated by City or agency thereof, including sewer and water service, but excluding facilities for providing heating, lighting or other forms of energy.

1.3
Commission.  The Minnesota Public Utilities Commission, or any successor agency or agencies, including an agency of the federal government, which preempts all, or part of the authority to regulate electric retail rates now vested in the Minnesota Public Utilities Commission.

1.4
Company.  Northern States Power Company, a Minnesota corporation, d/b/a Xcel Energy its successors and assigns.

1.5
Electric Facilities.  Electric transmission and distribution towers, poles, lines, guys, anchors, conduits, fixtures, and necessary appurtenances owned or operated by Company for the purpose of providing electric energy for public use.

1.6
Notice.  A written notice served by one party on the other party referencing one or more provisions of this Ordinance.  Notice to Company shall be mailed to the General Counsel, 414 Nicollet Mall, 5th Floor, Minneapolis, MN 55401.  Notice to the City shall be mailed to the City Administrator, P.O. Box 25, Eden Valley, MN 55329.  Either party may change its respective address for the purpose of this Ordinance by written notice to the other party.

1.7
Public Ground.  Land owned by the City for park, open space or similar purpose, which is held for use in common by the public.
1.8      Public Way.  Any street, alley, walkway or other public right-of-way within the City.
1.9
Service Area.   The area within the City that is served by the Company.

Section 2.  adoption of Franchise.
2.1
Grant of Franchise.  City hereby grants Company, for a period of 20 years from the date passed and approved by the City, the non-exclusive within the City, and exclusive right within the Service Area, to transmit and furnish electric energy for light, heat, power and other purposes for public and private use within and through the limits of the City as its boundaries now exist or as they may be extended in the future.  For these purposes, Company may construct, operate, repair and maintain Electric Facilities in, on, over, under and across the Public Grounds and Public Ways of City, subject to the provisions of this Ordinance.  Company may do all reasonable things necessary or customary to accomplish these purposes, subject, however, to such reasonable regulations as may be imposed by the City pursuant to ordinance and to the further provisions of this franchise agreement.

2.2
Effective Date;  Written Acceptance.  This franchise agreement shall be in force and effect from and after passage of this Ordinance, its acceptance by Company, and its publication as required by law.  The City by Council resolution may revoke this franchise agreement if Company does not file a written acceptance with the City within 90 days after publication.

2.3
Service and Rates.  The service to be provided and the rates to be charged by Company for electric service in City are subject to the jurisdiction of the Commission.  The area within the City in which Company may provide electric service is subject to the provisions of Minnesota Statutes, Section 216B.40.

2.4
Publication Expense.  The expense of publication of this Ordinance will be paid by City and reimbursed to City by Company.

2.5
Dispute Resolution.  If either party asserts that the other party is in default in the performance of any obligation hereunder, the complaining party shall notify the other party of the default and the desired remedy.  The notification shall be written.  Representatives of the parties must promptly meet and attempt in good faith to negotiate a resolution of the dispute.  If the dispute is not resolved within 30 days of the written notice, the parties may jointly select a mediator to facilitate further discussion.  The parties will equally share the fees and expenses of this mediator.  If a mediator is not used or if the parties are unable to resolve the dispute within 30 days after first meeting with the selected mediator, either party may commence an action in Stearns County District Court to interpret and enforce this franchise or for such other relief as may be permitted by law or equity for breach of contract, or either party may take any other action permitted by law.

Section 3.  Location, Other Regulations.

3.1
Location of Facilities.  Electric Facilities shall be located, constructed and maintained so as not to interfere with the safety and convenience of ordinary travel along and over Public Ways and so as not to disrupt normal operation of any City Utility System or road projects previously installed therein.  Electric Facilities shall be located on Public Grounds as determined by the City.  Company's construction, reconstruction, operation, repair, maintenance and location of Electric Facilities shall be subject to permits if required by separate ordinance and to other reasonable regulations of the City to the extent not inconsistent with the terms of this franchise agreement.  Company may abandon underground Electric Facilities in place, provided at the City’s request, Company  will remove abandoned metal or concrete encased conduit interfering with a City improvement project, but only to the extent such conduit is uncovered by excavation as part of the City improvement project.

3.2
Field Locations.  Company shall provide field locations for its underground Electric Facilities within City consistent with the requirements of Minnesota Statutes, Chapter 216D.

3.3
Street Openings.  Company shall not open or disturb any Public Ground or Public Way for any purpose without first having obtained a permit from the City, if required by a separate ordinance, for which the City may impose a reasonable fee.  Permit conditions imposed on Company shall not be more burdensome than those imposed on other utilities for similar facilities or work.  Company may, however, open and disturb any Public Ground or Public Way without permission from the City where an emergency exists requiring the immediate repair of Electric Facilities.  In such event Company shall notify the City by telephone to the office designated by the City as soon as practicable.  Not later than the second working day thereafter, Company shall obtain any required permits and pay any required fees.

3.4
Restoration.  After undertaking any work requiring the opening of any Public Ground or Public Way, Company shall restore the Public Ground or Public Way in accordance with Minnesota Rules, 7819.1100, including paving and its foundation, to as good a condition as formerly existed, and shall maintain any paved surface in good condition for two years thereafter.  The work shall be completed as promptly as weather permits, and if Company shall not promptly perform and complete the work, remove all dirt, rubbish, equipment and material, and put the Public Ground or Public Way in the same condition, the City shall have, after demand to Company to cure and the passage of a reasonable period of time following the demand, but not to exceed five days, the right to make the restoration at the expense of Company.  Company shall pay to the City the cost of such work done for or performed by the City.  This remedy shall be in addition to any other remedy available to the City for noncompliance with this Section 3.4, but the City hereby waives any requirement for Company to post a construction performance bond, certificate of insurance, letter of credit or any other form of security or assurance that may be required, under a separate existing or future ordinance of the City, of a person or entity obtaining the City’s permission to install, replace or maintain facilities in a Public Way.

3.5
Avoid Damage to Electric Facilities.  Nothing in this Ordinance relieves any person from liability arising out of the failure to exercise reasonable care to avoid damaging Electric Facilities while performing any activity.

3.6
Notice of Improvements.  The City must give Company reasonable notice of plans for improvements to Public Grounds or Public Ways where the City has reason to believe that Electric Facilities may affect or be affected by the improvement.  The notice must contain: (i) the nature and character of the improvements, (ii) the Public Grounds and Public Ways upon which the improvements are to be made, (iii) the extent of the improvements, (iv) the time when the City will start the work, and (v) if more than one Public Ground or Public Way is involved, the order in which the work is to proceed.  The notice must be given to Company a sufficient length of time in advance of the actual commencement of the work to permit Company to make any necessary additions, alterations or repairs to its Electric Facilities.
3.7
Shared Use of Poles.  Company shall make space available on its poles or towers for City fire, water utility, police or other City facilities upon terms and conditions acceptable to Company whenever such use will not interfere with the use of such poles or towers by Company, by another electric utility, by a telephone utility, or by any cable television company or other form of communication company.  In addition, the City shall pay for any added cost incurred by Company because of such use by City.

Section 4.  Relocations.

4.1
Relocation of Electric Facilities in Public Ways.  If the City determines to vacate a Public Way for a City improvement project, or at City’s cost to grade, regrade, or change the line of any Public Way, or construct or reconstruct any City Utility System in any Public Way, it may order Company to relocate its Electric Facilities located therein if relocation is reasonably necessary to accomplish the City’s proposed public improvement.  Except as provided in Section 4.3, Company shall relocate its Electric Facilities at its own expense.  The City shall give Company reasonable notice of plans to vacate for a City improvement project, or to grade, regrade, or change the line of any Public Way or to construct or reconstruct any City Utility System.  If a relocation is ordered within five years of a prior relocation of the same Electric Facilities, which was made at Company expense, the City shall reimburse Company for non-betterment costs on a time and material basis, except that if a subsequent relocation is required because of the extension of a City Utility System to a previously unserved area, Company may be required to make the subsequent relocation at its expense.  Nothing in this Ordinance requires Company to relocate, remove, replace or reconstruct at its own expense its Electric Facilities where such relocation, removal, replacement or reconstruction is solely for the convenience of the City and is not reasonably necessary for the construction or reconstruction of a Public Way or City Utility System or other City improvement.

4.2
Relocation of Electric Facilities in Public Ground.  City may require Company at Company’s expense to relocate or remove its Electric Facilities from Public Ground upon a finding by City that the Electric Facilities have become or will become a substantial impairment to the existing or proposed public use of the Public Ground.

4.3
Projects with Federal Funding.  City shall not order Company to remove or relocate its Electric Facilities when a Public Way is vacated, improved or realigned for a right-of-way project or any other project which is financially subsidized in whole or in part by the Federal Government or any agency thereof, unless the reasonable non-betterment costs of such relocation are first paid to Company.  The City is obligated to pay Company only for those portions of its relocation costs for which City has received federal funding specifically allocated for relocation costs in the amount requested by the Company, which allocated funding the City shall specifically request.  Relocation, removal or rearrangement of any Company Electric Facilities made necessary because of a federally-aided highway project shall be governed by the provisions of Minnesota Statutes, Section 161.46, as supplemented or amended.  It is understood that the rights herein granted to Company are valuable rights.  

4.4
No Waiver.  The provisions of this franchise apply only to facilities constructed in reliance on a franchise from the City and shall not be construed to waive or modify any rights obtained by Company for installations within a Company right-of-way acquired by easement or prescriptive right before the applicable Public Ground or Public Way was established, or Company's rights under state or county permit.

Section 5.  Tree Trimming.

Company may trim all trees and shrubs in the Public Grounds and Public Ways of City to the extent Company finds necessary to avoid interference with the proper construction, operation, repair and maintenance of any Electric Facilities installed hereunder, provided that Company shall save the City harmless from any liability arising therefrom, and subject to permit or other reasonable regulation 

by the City.

Section 6.  Indemnification.

6.1
Indemnity of City.  Company shall indemnify, keep and hold the City free and harmless from any and all liability on account of injury to persons or damage to property occasioned by the construction, maintenance, repair, inspection, the issuance of permits, or the operation of the Electric Facilities located in the Public Grounds and Public Ways.  The City shall not be indemnified for losses or claims occasioned through its own negligence except for losses or claims arising out of or alleging the City's negligence as to the issuance of permits for, or inspection of, Company's plans or work.  The City shall not be indemnified if the injury or damage results from the performance in a proper manner of acts reasonably deemed hazardous by Company, and such performance is nevertheless ordered or directed by City after notice of Company's determination.

6.2
Defense of City.  In the event a suit is brought against the City under circumstances where this agreement to indemnify applies, Company at its sole cost and expense shall defend the City in such suit if written notice thereof is promptly given to Company within a period wherein Company is not prejudiced by lack of such notice.  If Company is required to indemnify and defend, it will thereafter have control of such litigation, but Company may not settle such litigation without the consent of the City, which consent shall not be unreasonably withheld.  This section is not, as to third parties, a waiver of any defense, municipal torts limits, or immunity otherwise available to the City and Company, in defending any action on behalf of the City shall be entitled to assert in any action every defense or immunity that the City could assert in its own behalf.

Section 7.  Vacation of Public Ways.

The City shall give Company at least two weeks prior written notice of a proposed vacation of a Public Way.  Except where required for a City improvement project, the vacation of any Public Way, after the installation of Electric Facilities, shall not operate to deprive Company of its rights to operate and maintain such Electric Facilities, until the reasonable cost of relocating the same and the loss and expense resulting from such relocation are first paid to Company.  In no case, however, shall City be liable to Company for failure to specifically preserve a right‑of‑way under Minnesota Statutes, Section 160.29.

Section 8.  Change In Form of Government.

Any change in the form of government of the City shall not affect the validity of this Ordinance.  Any governmental unit succeeding the City shall, without the consent of Company, succeed to all of the rights and obligations of the City provided in this Ordinance.

SECTION 9.  FRANCHISE FEE.

The City at the time of adopting this franchise agreement does not desire to require that Company collect a franchise fee from its customers in the City.  At a future date during the term of this franchise agreement, the City may determine that it desires Company to collect a franchise fee.  If so, the City may give Company Notice to amend this franchise agreement to authorize collection of a franchise fee by separate ordinance in an amount and upon such terms and conditions as Company at that time is willing to incorporate in its electric franchise agreements with other cities.  Upon receipt of such Notice Company shall negotiate in good faith with City to so amend this franchise agreement.

Section 10.  provisions of ordinance.

10.1
Severability.  Every section, provision, or part of this Ordinance is declared separate from every other section, provision, or part and if any section, provision, or part shall be held invalid, it shall not affect any other section, provision, or part.  Where a provision of any other City ordinance conflicts with the provisions of this Ordinance, the provisions of this Ordinance shall prevail.
10.2
Limitation on Applicability.  This Ordinance constitutes a franchise agreement between the City and Company as the only parties and no provision of this franchise shall in any way inure to the benefit of any third person (including the public at large) so as to constitute any such person as a third party beneficiary of the agreement or of any one or more of the terms hereof, or otherwise give rise to any cause of action in any person not a party hereto.

Section 11.  Amendment PROCEDURE.

Either party to this franchise agreement may at any time propose that the agreement be amended to address a subject of concern and the other party will consider whether it agrees that the amendment is mutually appropriate.  If an amendment is agreed upon, this Ordinance may be amended at any time by the City passing a subsequent ordinance declaring the provisions of the amendment, which amendatory ordinance shall become effective upon the filing of Company’s written consent thereto with the City Clerk within 90 days after the date of final passage by the City of the amendatory ordinance.
Section 12.  PREVIOUS FRANCHISES SUPERSEDED.

This franchise supersedes any previous electric franchise granted to Company or its predecessor.

Passed and approved: February 9, 2011.
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